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OPINION
Factual Background

On December 3, 2001, a Davidson County grand jury indicted the Defendant for two counts
of rape of achild and one count of assault. A superceding indictment was returned on September
20, 2002, for two counts of rape of a child, two counts of aggravated sexual battery, and one count
of assault.

Thevictim, J.P.,' wasten yearsold at thetimeof trial, Emily Pottebaum was her mother, the
Defendant was her father, and she had three brothers, Daniel Pottebaum, Jr., Andrew Geary, and
Dwight Geary. The evidence presented at trial, viewed in the light most favorable to the State,
established that the victim was sexually abused over a span of about a month in 2000, beginning
before her seventh birthday, April 12, and ending sometime in May.

The victim explained that, when she was“ six yearsold just about ready to turn seven[,]” the
first sexual encounter with the Defendant occurred in her bedroom. She stated that the Defendant
cameinto her bedroom, pulled her pants down, and started “rubbing on [her] private part.” During
thistime, the Defendant had his pants down around his ankles and asked the victim if it felt good.
The victim testified that, after afew minutes, she asked him to stop, and he complied.

The victim stated that the second incident began in the living room of her home. She
testified, “He comes in and sits next to me and then he says to go up to [my] room. And then | go
up to my room and | turn on the T.V. and start watching T.V. and then he comes up to my room.”
Thenthe Defendant instructed her to liedown on the bed, pulled her pantsdown, and started “licking
her private part.” The Defendant had his clothes on during thisencounter. According to victim, the
Defendant stopped because she “push[ed] hishead back . . . and then [he] fell back.” She testified
that “he did it too hard and made [her] private part hurt” and that this incident occurred after her
seventh birthday.

The victim described a third occasion when she and the Defendant were alonein the living
room. According to thevictim, the Defendant pulled her pantsdown and rubbed her genitalia. This
incident occurred after her seventh birthday, and the Defendant remained clothed.

A fourth sexual encounter occurred after the Defendant ordered the victim to go into her
mother’s room. Once inside the room, the Defendant pulled his pants down and asked the victim
if she“want[ed] to touch his private partg[.]” The victim responded no, but the Defendant tried to
force her to put her mouth on his penis. The victim testified that she resisted; however, her “lips
accidentally touch[ed] it.” The Defendant then attempted, unsuccessfully, to put the victim’s hand
on his penis.

! In order to protect the identity of minor victims of sexual abuse, it is the policy of this Court to refer to the
victims by their initials. State v. Schimpf, 782 S.W.2d 186, 188 n. 1 (Tenn. Crim. App. 1989).
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The victim testified that, during these incidents, the Defendant repeatedly told her not tell
anyone because hemight “gotojail.” Thevictim stated that shetold her mother about the abuse on
Mother’s Day, May 14, 2000, and in response, her mother took her over to her aunt’s house where
the police were called.

Emily Pottebaum, the victim’s mother, testified that the Defendant came to live with the
family for afew weeksin 2000. Ms. Pottebaum stated that the victim’s bodily functions became
incontinent during this time period.

According to Ms. Pottebaum, she and the Defendant were involved in an argument on May
12, 2000. She stated:

We were fighting and he was drunk, so we were fighting, as usual, when he
drinks, and he hit me, and he hit me again, and | asked him if he was done, and he hit
meagain. | washolding my head down so hewouldn’t hit mein theface, so that the
kids wouldn’t know that he had been hitting me. And he hit me again, and | asked
himif hewasdone, and he hit me again as| held my head down so that my face was
covered. ... And | asked him again if he was done, and he hit me one more time,
and it was over with at that point.

Photographs, taken foll owing the assault, showed bruiseson Ms. Pottebaum'’ sface and were entered
into evidence.

Two days later, on the morning of May 14th, the victim went outside “in her T-shirt and
underwear.” Ms. Pottebaum testified that the Defendant caught the victim outside and spanked her.
Later that sameday, thevictiminformed her of the sexual abuse by the Defendant. Shetestified that,
upon leaving the residence with the victim, they encountered the Defendant, and she told him that
they were going over to afriend’ shouse. Upon arrival at thefriend’ shouse, Ms. Pottebaum phoned
the police and reported the domestic assault and sexua abuse. According to Ms. Pottebaum,
Detective Alan Shane Finchum, formerly of the Youth Services Division of the Metro Police
Department, and Stanley Cook, asocial worker with Child Protective Services, cametotheresidence
to investigate the allegations. Mr. Cook interviewed the victim regarding the sexual abuse.

Approximately three days later, Ms. Pottebaum took out a warrant against the Defendant
based upon the domestic assault. M s. Pottebaum stated that she did not seethe Defendant again after
May 14, 2000, because hefled Nashvilleand went to Kentucky. She confirmed that she participated
in apretext phone call with the Defendant in an effort to get him to return to Nashville and address
the allegations of sexual abuse.

In April of 2002, Holly Gallion, a pediatric nurse practitioner with Our Kids Center,
examined the victim, and her examination of the victim revealed a“normal genital examination.”
Atthistime, thevictimwasalsointerviewed by social worker PhyllisThompson of Our Kids Center.
As a witness for the Defendant, Ms. Thompson testified that she was informed by the victim’'s
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mother that the victim “will sometimes lie about things if she thinks it’s going to get her out of
trouble[.]” Ms. Thompson also stated that the victim did not tell her that she had been “licked in her
private area by her father.”

The Defendant testified on his own behaf and denied ever inappropriately touching the
victim. At the conclusion of thetwo-day trial, the jury found the Defendant guilty as charged on dll
counts.

A sentencing hearing was held on May 26, 2004. Following the presentation of evidence,
the trial court sentenced the Defendant to an effective sentence of seventy-four years’ in the
Department of Correction. In June of 2004, the Defendant timely filed amotion for new trial and,
in July, he filed amotion for re-sentencing. Thetrial court denied the Defendant’s motions. This
appeal followed.

ANALYSIS
. Motionsin Limine“No. 1 and No. 2"

The Defendant argues that the trial court erred by denying certain motionsin limine. On
February 11, 2004, the Defendant filed, “Motionin LimineNo. 1: Admissibility of Alleged Victim’'s
Fase Claim of Sexual Abuse” and “Motion in Limine No. 2: Admissibility of Alleged Victim’'s
Mother’s Claim of Sexual Abuse of Herself and [the Victim.]” It appears from the record that
hearings on these motionswere held on February 25th and 27th of 2004. We notethat the Defendant
has failed to include the hearing transcripts in the record before this Court. It is the duty of the
appealing party to prepare an adequate record for appellatereview. Tenn. R. App. P. 24(b). “When
aparty seeks appellate review thereis aduty to prepare arecord which conveysafair, accurate and
complete account of what transpired with respect to the issues forming the basis of the appeal.”
State v. Bdlard, 855 SW.2d 557, 560 (Tenn. 1993). Notwithstanding, we elect to address the
Defendant’s claim.®

TheDefendant reliesprimarily on Statev. Wyrick, 62 SW. 3d 751 (Tenn. Crim. App. 2001),
in which this Court stated as follows:

2The Defendant was sentenced to twenty-five years as a child rapist for each rape of a child conviction and
twelve years as a violent offender for each aggravated sexual battery conviction. He received a sentence of eleven
months and twenty-nine days as Range |, standard offender for the assault conviction. The sentences for rape of child
and aggravated sexual battery were to be served consecutively to each other, and the assault sentence was to be served
concurrently with the other sentences, resulting in an effective sentence of seventy-four years in the Department of
Correction.

3 The State argues that Defendant’ s constitutional argument iswaived. The State assertsthat, for the first time
on appeal, the Defendant “ purports to suggest that the trial court’ s ruling denied him his constitutional right to confront
witnesses against him and to conduct meaningful cross-examination.” However, at all stages in the proceedings, the
Defendant relied upon State v. Wyrick, 62 S.\W.3d 751 (Tenn. Crim. App. 2001), which includes an analysis of
evidentiary rules and constitutional rights of confrontation and due process. Accordingly, we decline to find waiver of
the issue.
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The resolution of this issue involves the interplay between the evidentiary
rules governing relevance and those governing the impeachment of witnesses. We
begin by noting that a defendant’s constitutional right to confront the witnesses
against him includes the right to conduct meaningful cross-examination.
Pennsylvaniav. Ritchie, 480 U.S. 39, 51, 107 S. Ct. 989, 998, 94 L .Ed. 2d 40 (1987);
State v. Brown, 29 SW.3d 427, 431 (Tenn. 2000); State v. Middlebrooks, 840
SW.2d 317, 332 (Tenn. 1992). Deniad of the defendant’s right to effective cross-
examination is “*constitutional error of the first magnitude’” and may violate the
defendant’s right to afair trial. State v. Hill, 598 S.W.2d 815, 819 (Tenn. Crim.
App.1980) (quoting Davisv. Alaska, 415 U.S. 308, 318,94 S. Ct. 1105, 1111, 39 L.
Ed. 2d 347 (1974)). “The propriety, scope, manner and control of the cross-
examination of witnesses, however, rests within the sound discretion of the trial
court.” Statev. Dishman, 915 SW.2d 458, 463 (Tenn. Crim. App. 1995); Coffee
v. State, 188 Tenn. 1, 4, 216 SW.2d 702, 703 (Tenn. 1948). Furthermore, “a
defendant’ sright to confrontation doesnot precludeatrial court fromimposinglimits
upon cross-examination which take into account such factors as harassment,
prejudice, issue confrontation, witness safety, or merely repetitive or marginally
relevant interrogation.” State v. Reid, 882 S\W.2d 423, 430 (Tenn. Crim. App.
1994). Thiscourt will not disturb thelimitsthat atria court has placed upon cross-
examination unless the court has unreasonably restricted the right. Dishman, 915
SW.2d at 463; Statev. Fowler, 213 Tenn. 239, 253, 373 S.\W.2d 460, 466 (Tenn. 1963).

We also recognize that the “ Sixth Amendment and the Due Process Clause
of the Fourteenth Amendment clearly guarantee a criminal defendant the right to
present a defense which includes the right to present witnesses favorable to the
defense.” Brown, 29 SW.3d at 432; Chambersv. Mississippi, 410 U.S. 284, 302,
93 S. Ct. 1038, 1049, 35 L. Ed. 2d 297 (1973) (“ Few rights are more fundamental
than that of an accused to present witnesses in his own defense.”). Although this
right is critical, at timesit “*must yield to other legitimate interests in the criminal
trial process,”” including “‘ established rules of procedure and evidence designed to
assure both fairness and reliability in the ascertainment of guilt and innocence.’”
Brown, 29 SW.3d at 432 (quoting Chambers, 410 U.S. at 295, 302, 93 S. Ct. at
1046, 1049).

Wyrick, 62 SW. 3d at 770.
A. Prior Allegation of Sexual Abuse

The Defendant challenges the trial court’s exclusion of evidence pertaining to a claim of
sexual abuse by the victim against her brother, Dwight Geary. Specifically, he states:

[The victim] had fabricated the claim against her father, [the Defendant], and she

fabricated the claim of abuse against her brother, Dwight Geary. The report of
Phyllis Thompson substantiated the Defendant’s claim that [the victim] fabricated
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the allegation of abuse against Dwight Geary. The Court would not allow the
Defendant to explore thisissue with either [the victim] or Phyllis Thompson.

The Defendant further argues that the evidenceisrelevant to show “motive’ of thevictim, i.e., “the
false allegation against this Defendant was made for the purpose of getting both individuals out of
the house after conflicts arose in their respective relationships.”

Rule412, Tennessee Rules of Evidence, providesthat evidence of specificinstancesof asex
offense victim’'s sexual behavior with persons other than the accused is inadmissible unlessit is
offered to rebut or explain scientific or medical evidence, to prove or explain the source of semen,
injury, disease, or knowledge of sexual matters, or to prove consent if the evidenceisof adistinctive
pattern of sexual behavior closely resembling the accused’s version of events. Tenn. R. Evid.
412(c)(4). The probative value of the evidence must outweigh its prejudicial affect on the victim.
Tenn. R. Evid. 412(d)(4). In Wyrick, thevictim had made a prior allegation of rape when she came
home late one night and needed an excuse. Wyrick, 62 S.\W.3d at 769. However, she recanted the
alegation before the police were caled. Id. At trial, the defendant sought to cross-examine the
victim concerning this incident, but the trial court ruled he had failed to comply with the notice
requirements of Rule 412. Id. On appeal, this Court held that a prior false alegation of rape was
not included within the meaning of “sexual behavior” in Rule 412 and, thus, the trial court
improperly excluded the evidence. Id. at 770-71.

Unlike the victim in Wyrick, the victim in the present case has not recanted her alegation
that her brother Dwight Geary sexually abused her. However, in the present case, asin Wyrick, the
defense strategy in introducing the evidence of avictim'’ s prior allegation of abuse wasto provethe
absence of sexual activity onthat particular occasion. See Statev. David Gene Hooper, No. E2004-
01053-CCA-R3-CD, 2005 WL 1981789, at *7 (Tenn. Crim. App., Knoxville, Aug. 16, 2005). We
therefore conclude that Rule 412 does not prevent the admissibility of evidence of avictim'’s prior
allegation of sexual abuse if the defendant is seeking to introduce the evidence to contend that the
prior alegationisfalse. 1d.

The Wyrick Court proceeded to analyze whether extrinsic evidence pertaining to the prior
allegation was admissible pursuant to Rule 404(b), Tennessee Rules of Evidence.* Wyrick, 62
SW.3d at 771-80. We glean from the incomplete record before this court, that the Defendant

4 Initsruling, the trial court states that “post-Wyrick, the [supreme court] found that Rule 404(b) analysisis
applicable only to the defendant in a case. State v. Stevens, 78 S.W.3d 817, 868 ([Tenn. 2002]); thus, 404(b) analysis
isinapplicable to the victim in this case.” Contrary to the reasoning of the trial court, Rule 404 is arule of exclusion.
If, asthetrial court concludes, Rule 404 isinapplicable, then therelevant evidence would be admissible unless excluded
by some other rule. In Stevens, the Tennessee Supreme Court held that Rule 404(b) does not apply when a third party
defenseisat issue. Stevens, 78 S.W.3d at 837. More recently, our supreme court, citing Stevens, has stated, “We have
since clarified, however Rule 404(b) does not apply when a third-party defense is raised.” State v. William Glenn
Rogers, -- SW.3d --, No. M 2002-01798-SC-DDT-DD, 2006 WL 358567, at*16 (Tenn., Nashville, Feb. 17, 2006). This
case does not involve athird-party defense. Moreover, our Court, when presented with afactual situation similar to that
presented in this case, has continued to apply Rule 404(b) following Stevens. See, e.g., David Gene Hooper, 2005 WL
1981789. Thus, we conclude that Stevensis not applicable to the present situation and Rule 404(b) applies.
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presumably sought to introduce as extrinsic evidence of the victim’s allegation: (1) testimony of
Dwight Geary® to establish “that said all egations are fal se and were made for the purpose of getting
her brother out of the house because of conflicts she had with him[,]” (2) testimony of Phyllis
Thompson, asocial worker with Our Kids Center, regarding her report, whereinit isstated that “[the
victim] denied any other inappropriate physical contact between her and her father or anyoneelsgf,]”
(3) Mss. Thompson's report or relevant portions of the report, and (4) Department of Children’s
Services' (DCY) records noting the alegation against Dwight Geary as * unfounded|.]”

Generally, a party may not introduce evidence of an individual’s character or a particular
character trait in order to provethat theindividual acted in conformity with that character or trait at
acertaintime. Tenn. R. Evid. 404(a). In other words, a party may not use character evidence to
show that a person acted in a particular way because he or she had a propensity to do so. Statev.
Moore, 6 SW.3d 235, 239 (Tenn. 1999); State v. Parton, 694 S.\W.2d 299, 304 (Tenn. 1985)
(observing that evidence of another crime is not admissible to show that the defendant is the kind
of person who would tend to commit the offense); State v. Tizard, 897 SW.2d 732, 743 (Tenn.
Crim. App. 1994) (noting that character evidence may not be used to show a propensity to act).
Similarly, evidence “ of other crimes, wrongs, or acts is not admissible to prove the character of a
person in order to show action in conformity with the character trait.” Tenn. R. Evid. 404(b).
However, this evidence may be admitted for other purposes if relevant to some matter actually in
issueinthecaseontria andif its probative valueis not outweighed by the danger of its prejudicial
effect. Tenn. R. Evid. 404(b); Wyrick, 62 SW.3d at 771 (citation omitted). Issuesto which such
evidence may be relevant include identity, motive, common scheme or plan, intent, or the rebuttal
of accident or mistakedefenses. Tenn. R. Evid. 404, Advisory Commission Comments; Parton, 694
SW.2d at 302. Admissibility of other crimes, wrongs, or actsis also contingent upon thetrial court
finding by clear and convincing evidencethat the prior crime, wrong, or act wasactually committed.
Tenn. R. Evid. 404(b); Wyrick, 62 SW.3d at 771. Thejury may consider evidence admitted under
404(b) as substantive evidence at trial. Wyrick, 62 SW.3d at 771.

Before the trial court may permit evidence of a prior crime, wrong, or act, the following
procedures must be met:

(1) The court upon request must hold a hearing outside the jury’ s presence;

(2) The court must determine that a material issue exists other than conduct
conforming with a character trait and must upon request state on the record the
materia issue, the ruling, and the reasons for admitting the evidence;

(3) The court must find proof of the other crime, wrong, or act to be clear and
convincing; and

> In the Defendant’s “Motion in Limine No. 1[,]” he seeks to introduce testimony from Dwight Geary.
However, we note that, on the morning of trial, defense counsel stated, “I have still not be [sic] able to locate Dwight
Geary.” It logically follows from this statement that Dwight Geary did not provide testimony at any stage in the
proceedings regarding the allegation of sexual abuse.
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(4) The court must exclude the evidence if its probative value is outweighed by the
danger of unfair prejudice.

Tenn. R. Evid. 404(b). Provided that thetrial court has complied with these procedures, this court
will not overturn the trial court’s decision to admit or exclude evidence under Rule 404(b) absent
an abuse of discretion. Statev. DuBose, 953 S.W.2d 649, 652 (Tenn. 1997). “However, in view of
the strict procedural requirements of Rule 404(b), the decision of thetrial court should be afforded
no deference unless there has been substantial compliance with the procedural requirements of the
Rule.” Id.

A victim’s accusation of asexual offense must relateto afact inissueat trial in order to be
admissible substantively under Rule 404(b). Wyrick, 62 SW.3d at 776-77. Inthe present case, the
Defendant claims a similar motive by the victim to accuse him falsely of sexua abuseasshehadin
accusing her brother - - “getting both individuals out of the house after conflicts arose in their
respective relationships.” On the morning of trial, defense counsel argued:

[ T]he proof isgoing to show that [the Defendant,] the father, had only been there for
likeamonth or so. Hewas, in essence, avisitor, just like Dwight was, and my proof
would show that on that Sunday morning, she was spanked pretty harshly by [the
Defendant] and she used that excuse as away to get him out of the house[.]

Applying aRule404(b) analysis, thetrial court concluded that the“ Defendant hasnot shown
by clear and convincing evidence that the victim in this case was or was not sexually abused by
Dwight Geary or that she falsified any accusations against him.” The trial court further reasoned:

Even if there was clear and convincing evidence that the victim falsified the claim
against Dwight Geary, commonality between the aleged fasification and
Defendant’ sinstant chargeislacking. . .. Defendant arguesthat thevictim lied about
Defendant abusing her, so hewould haveto leave the home and she did the same six
monthslater in order for Dwight Geary to be removed from the home. The evidence
presented to the Court, however, viathe deposition of the victim’smother, isthat at
the time of the alleged abuse by Dwight Geary, he was simply visiting the home for
afew daysover the Christmas holiday. Prior to his Christmas visit, he had not been
back to his mother’ s home in many months, and when he visited, he only stayed for
aweekend or acouple of days. Thus, therewould be no reason for thevictimtolie
about abuse in order [sic] have removed from the house.



The trial court then concluded that the victim’s prior allegation of sexual abuse did not relate to a
factinissueat trial and wasthereforeinadmissible.® Inthe absence of acompleterecord, wedecline
to disturb the determination of thetrial court, see Statev. Oody, 823 S.W.2d 554, 559 (Tenn. Crim.
App. 1991), and conclude that the extrinsic evidence proffered by the Defendant is inadmissible
under Rule 404(b).

The Defendant also sought to cross-examine the victim about her prior false allegation of
sexual abuse against Dwight Geary. Specificinstancesof conduct may be used toimpeach awitness
during cross-examination if the conduct is probative of the witness' character for truthfulness or
untruthfulness. Tenn. R. Evid. 608(b).” If the witness denies the conduct, the party proffering the
evidence must be satisfied with that response and may not seek to prove the conduct by extrinsic
evidence. Seeid.; Wyrick 62 S\W.3d at 780. Before awitness can be questioned about the specific
instance of conduct, the court, upon request, must hold a jury-out hearing “to determine that the
alleged conduct has probative value and that a reasonable factual basis exists for the inquiry[.]”
Tenn. R. Evid. 608(b)(1).

Prior false reports of crime arerelevant to awitness’ credibility. Wyrick, 62 SW.3d at 780
(citing Statev. Walton, 673 S.W.2d 166, 169 (Tenn. Crim. App. 1984)); see Statev. Newsome, 744
SW.2d 911, 917 (Tenn. Crim. App. 1987)). Similarly with regard to sexual offenses, the fact that
a victim previously accused another of raping her is material to her charge of rape against the
defendant if proof exists that the victim falsified the prior accusation. Wynick, 62 SW. 3d at 780.
(citing State v. Willis, 735 S.W.2d 818, 822 (Tenn. Crim. App. 1987)).

However, some factual basis that the prior report was false must exist before the party
seeking to impeach the witness may ask about it. See Tenn. R. Evid. 608(b)(1); Wyrick, 62 SW.3d
at 781. The purpose behind requiring areasonable factual basis before permitting an inquiry about
specificinstances of conduct “isto ensurethat such questions are proposed in good faith, rather than
in an effort to place before the jury unfairly prejudicia information supported only by unreliable
rumors.” State v. Neshit, 978 SW.2d 872, 882 (Tenn. 1998). To the extent possible, the party
seeking to introduce the evidence should present extrinsic proof of the specific instance of conduct
at the jury-out hearing. Id.

In the present case, the Defendant provided to the court the report of social worker Phyllis
Thompson, which stated that “[the victim] denied any other inappropriate physical contact between

6 In the written order on the Defendant’ s motion to dismiss, the trial court concluded that the D efendant failed
to establish that the prior accusation was false and, therefore, the evidence was excluded by Rule 412, Tennessee Rules
of Evidence. Similarly, in Statev. Steven Lee W hitehead, No. W2000-01062-CCA-R3-CD, 2001 WL 1042164 (Tenn.
Crim. App., Jackson, Sept. 7, 2001), this Court affirmed exclusion of the evidence under Rule 412. In that case, thetrial
court “essentially found that the appellant failed to establish that RB’sformer testimony concerning the New Y ear’sEve
rape was false.” Whitehead, 2001 WL 1042164, at * 10. However, under Wyrick, the better practice for trial courtsis
to exclude such evidence under a Rule 404(b) analysis, i.e., “[t]he court must find proof of the other crime, wrong, or
act to be clear and convincing[.]” Tenn. R. Evid. 404(b); see also Wyrick, 62 S.W. 3d at 774-75.

! The trial court did not address Rule 608 in its ruling.
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her and her father or anyone else[,]” and DCS' records noting the allegation against Dwight Geary
as“unfounded[.]” We concludethat this constitutes agood faith basis for the Defendant asking the
victim whether she made afalse alegation of rape against Dwight Geary to have him removed from
the home. See David Gene Hooper, 2005 WL 1981789, at * 8.

Additionally, the fact that the victim was a juvenile at the time of the accusation also bears
upon its admissibility:

Evidenceof specificinstancesof conduct awitnesscommitted whilethewitnesswas
ajuvenile is generally inadmissible under this rule. The court may, however, allow
evidence of such conduct of awitness other than the accused in acriminal caseif the
conduct would be admissible to attack the credibility of an adult and the court is
satisfied that admission in evidenceis necessary for afair determinationinacivil or
criminal proceeding.

Tenn. R. Evid. 608(c). Here, the conduct would be admissible to attack the credibility of an adult.
Thus, the question is whether the evidence is necessary for afair determination of the Defendant’s
guilt. Inthis case, the victim’s testimony provides the only evidence linking the Defendant to the
crime. Therefore, theadmissibility of the prior accusation was necessary for afair determination of
the case even if the victim was a juvenile at the time she made the accusation. See Wyrick, 62
SW.3d at 782. Thus, the Defendant should have been permitted to cross-examine the victim about
the prior accusation of rape.

Not every denia of the right to cross-examine a witness in order to impeach his or her
credibility risestothelevel of constitutional error. 1d. “[L]abelingthisgeneral credibility argument
to be one of ‘motive’ without articulating a theory of motive or partiality does not implicate the
rights carefully outlined in Davis [v. Alaska], 415 U.S. 308.” Id. at 784-85 (quoting Boggs V.
Callins, 226 F.3d 728, 741 (6th Cir. 2000)). While the Defendant in the present case articulated a
theory of motive, thetrial court found no merit to thistheory. Given theincomplete record, we will
not disturb the determination of the trial court. See Oody, 823 SW.2d at 559. Accordingly, the
Defendant sought to cross-examinethevictim in order to make ageneral attack upon her credibility.
The Defendant’ s rights under the Confrontation Clause were not violated by hisinability to make
agenera attack upon the victim’s credibility by cross-examining her about the prior accusation of
sexual abuse. Wyrick, 62 SW3d at 785.

Nevertheless, as in Wyrick, this caseis strikingly similar to Dishman, 915 S\W.2d 458, in
which this Court held that the circumstances compelled that the defendant be allowed full and
complete cross-examination of therape victim. Wyrick, 62 SW.3d at 785. In Dishman, this Court
observed that

the convictions for kidnapping and rape depended almost entirely upon the
truthfulness of the victim’ stestimony, much of which was uncorroborated. Because
the credibility of the victim was a central issue, the victim’s previous participation
inacrimeinvolving dishonesty was especially probative. Theevidence, if admitted,
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may have changed the results of the trial. The importance of a full and complete
cross-examination, under these circumstances, is so fundamenta as to preclude a
finding of harmless error.

Dishman, 915 SW.2d at 464. Just as this Court found in Wyrick, we believe Dishman provides
protectionfor cross-examination under the Defendant’ sright to dueprocess. See Wyrick, 62 S.\W.3d
at 785. In thisregard, under the circumstances existing in the present case, we conclude that the
Defendant’s ability to conduct a full and complete cross-examination was so important that due
process preventsthefailure to allow the cross-examination from being considered harmless beyond
areasonable doubt. Seeid.

B. Cross-Examination of the Victim’s Mother

We will proceed to address the Defendant’ s remaining issues to provide guidance upon
remand and to facilitate possible further appellate review. The Defendant next arguesthat thetrial
court “erred in not allowing the Defendant to explore on cross-examination of Emily Pottebaum her
previous claims that she was sexually abused when she was younger and that [the victim] was
allegedly sexually abused by her brother, Andrew, when shewas eight monthsold in New Mexico.”
The Defendant argued that the “purpose of the examination is to show that Ms. Pottebaum is
obsessed with the possibility of being sexually abused to the extent that she has influenced the
aleged victim in this case to use it as an excuse to manipulate the legal system in an effort to hurt
the Defendant in this case.”

In its order denying the motion, the trial court stated:

The Court, in fact, held a hearing on this matter during the jury trial and found that
any referenceto sexual abuseagainst thevictim’ smother wasinadmissibleinthat the
mother never discussed this matter with her daughter. The Court, however, did not
prohibit the Defendant from testifying that the victim’s mother did discuss her own
abusein front of her daughter.

The Court reviewed the deposition of the victim’ smother regarding possible
sexual abuse committed against the victim in this case by her brother Andrew
[Geary]. In her deposition, the victim’'s mother testified that she reported sexual
abuse by Andrew that occurred while Andrew was changing the victim’ sdiaper; the
victim was eight months old at the time. The mother testified that she never
discussed the incident with the victim and the victim has no knowledge of the
occurrence.

The scope of cross-examination extends to “any matter relevant to any issue in the case,
including credibility.” Tenn. R. Evid. 611(b). Moreover, a party “may offer evidence by cross-
examination, extrinsic evidence, or both, that awitnessis biased in favor of or prejudiced against
aparty or another witness.” Tenn. R. Evid. 616. We again note that the propriety, scope, manner,
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and control of cross-examination of witnesses rests within the sound discretion of the trial court.
Coffee, 216 S.\W.2d at 703; Dishman, 915 SW.2d at 463.

Based upon the record before us, we conclude that the trial court did not err in limiting the
Defendant’ s cross-examination of the victim’ smother. First, according to the victim’ s mother, she
did not discussthese matterswith thevictim. Second, the victim, because shewas eight monthsold
at the time, had no knowledge of the circumstances surrounding the alleged abuse by her brother
Andrew. Aspreviously stated, “adefendant’s right to confrontation does not preclude atrial court
from imposing limits upon cross-examination which take into account such factors as harassment,
prejudice, issue confrontation, witness safety, or merely repetitive or marginaly relevant
interrogation.” Reid, 882 S\W.2d at 430; see Wyrick, 62 SW.3d at 770. Moreover, thetrial court
did not prohibit the Defendant from testifying that the victim’ smother discussed her own abusewith
the victim. Accordingly, we find that no error occurred.

II. Admissibility of Prior Escape Conviction

The Defendant asserts that the trial court erred in ruling that his prior conviction for escape
was admissible for impeachment purposes.? On February 11, 2004, the Defendant filed, “Motion
inLimine No. 3;: Admissibility of Defendant’s Criminal History.” It appears from the record that
thismotion was heard in conjunction with the Defendant’ sother motionsin limine on February 25th
and 27th of 2004. Again, we note that the Defendant hasfailed to include the hearing transcriptsin
the record before this court. It isthe duty of the appealing party to prepare an adequate record for
appellatereview. Tenn. R. App. P. 24(b). “When a party seeks appellate review thereisaduty to
preparearecord which conveysafair, accurate and compl ete account of what transpired with respect
to the issues forming the basis of the appeal.” Ballard, 855 SW.2d at 560. Notwithstanding, we
elect to address the Defendant’ s claim.

The genera rule is that prior convictions can be used to impeach the credibility of the
accused in a crimina case who takes the stand in his own defense. See Tenn. R. Evid. 609.
However, before the State is permitted to impeach an accused’ s credibility with prior convictions,
certain conditions and procedures must be satisfied. Seeid. The prior conviction must be for a
crime punishable by incarceration in excess of one year or for acrimeinvolving dishonesty or false
statement. Tenn. R. Evid. 609(a)(2); see dso State v. Blanton, 926 S.W.2d 953, 959 (Tenn. Crim.
App. 1996). Therulealso mandatesthat the court upon request must determinethat theconviction’'s
probative vaue on credibility outweighsitsunfair prejudicial effect onthe substantiveissues. Tenn.
R. Evid. 609(a)(3). Additionally, the State must give reasonable written notice prior to tria of the
particular convictions it intends to use to impeach the accused. 1d. However, a conviction is not
admissible if more than ten years has elapsed between the date of release from confinement and
commencement of the present action unless

8 It appears that the trial court also permitted the State to impeach the Defendant with a 1998 burglary
conviction. The Defendant does not challenge this ruling on appeal.
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the proponent gives to the adverse party sufficient advance notice of intent to use
such evidenceto provide the adverse party with afair opportunity to contest the use
of such evidence and the court determinesin theinterests of justicethat the probative
value of the conviction, supported by specific facts and circumstances, substantially
outweighs its prejudicial effect.

Tenn. R. Evid. 609(b).

In the present case, the State provided the Defendant with notice of its intended use of the
Defendant’s convictions prior to trial. The Defendant argues that the escape conviction is not
admissible because the conviction is“well over ten (10) yearsold” and “had no probative value for
truthfulness[.]” The State’s notice describes the conviction as “No. 9286CI, Escape, 1/22/91,
LaGrange, Kentucky[.]” In therecord before this Court, the only evidence of a conviction similar
to thisdescription isfound in the presentence report, which states, “ A NCIC report reflectsacharge
of ret shock probator violator for the State of Kentucky in January of 1991 with a3 year sentence.”
Theoriginal indictment inthis case wasreturned on December 3, 2001. We are unableto determine
from theincompl ete record when the Defendant was rel eased from confinement in connection with
this crime. Moreover, it is unclear from the record whether the tria court determined that the
conviction was outside of theten-year period.” Wenotethat it is quite likely that the Defendant was
not released from the escape sentence prior to December of 1991 and, therefore, ten years has not
elapsed between the date of release from confinement and commencement of the present action.

Thus, the issue before usis whether the trial court properly balanced the probative value of
the conviction against its prejudicial effect. In State v. Mixon, 983 SW.2d 661 (Tenn. 1999), our
supreme court addressed the criteriato be considered in a Rule 609 hearing as follows:

In determining whether the probative value or aconviction on theissue of credibility
outweighs its unfair prejudicial effect upon the substantive issues, two criteria are
especially relevant. A trial court should first analyze the relevance the impeaching
conviction has to the issue of credibility. . .. If the conviction is probative of the

o The only discussion in the record regarding the ten-year period for the escape conviction follows:

GENERAL HOLMGREN: ... One of the concerns the Court had was with the time period
that wasinvolved, it being what the Court perceived as beyond theten years. |’ m prepared to establish
through the defendant’ s own statements and admissions that he was in prison for - - | believe by his
statements, five years which would have tolled that - -

THE COURT: For escape?

GENERAL HOLMGREN: Yes. Well not - - he wasn’t in prison on that charge for escape
but for the burglary charge and the escape charge in total and other time periods when he was
incarcerated, effectively [the Defendant] has been in custody for the vast majority of the twelve years
that are at issue here.
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defendant’ s credibility, thetrial court should secondly assess the similarity between
the crime on trial and the crime underlying the impeaching conviction.

Mixon, 983 S.W. 2d at 674 (citations omitted).

As we have noted, the record does not contain a transcript of the hearing the trial court
conducted on thisissue. In the absence of an adequate record, we must presume that the trial court
properly analyzed the issue.

Moreover, with respect to the crime of escape, this Court has upheld a trial court’s
determination that this crime is probative of credibility because it involves intent to purposefully
violatethelaw. Statev. Thompson, 36 SW.3d 102, 111 (Tenn. Crim. App. 2000) (citation omitted);
State v. Larry Ballentine, No. M2004-02715-CCA-R3-CD, 2006 WL 264977, at *4 (Tenn. Crim.
App., Nashville, Jan. 31, 2006). Moreover, this Court has held that, even if a sentence for escape
is beyond the ten-year period, the conviction can be used for impeachment purposes. Thompson,
36 SW.3d at 111. Furthermore, the crime of escape bears no similarity to the crimes at issue. 1d.
Therefore, we conclude that the trial court did not err in ruling that the Defendant’ s conviction for
felony escape could be used for impeachment. This claim is without merit.

[11. Recordsof the Department of Children’s Services

The Defendant argues that the trial court erroneously denied his motion to dismiss the
charges against him. It appears from the record that hearings relating to this motion were held on
March 6, 2003, and May 7, 2003; however, the Defendant has failed to include the hearing
transcriptsin therecord beforethiscourt. It isthe duty of the appealing party to prepare an adequate
record for appellatereview. Tenn. R. App. P. 24(b). “When aparty seeks appellate review thereis
aduty to prepare arecord which conveys afair, accurate and complete account of what transpired
with respect to the issues forming the basis of the appeal.” Ballard, 855 SW.2d at 560.
Nonetheless, we elect to address the Defendant’s claim.

The Defendant argues that his due processrights were violated by DCS' failure to preserve
evidence “relating to accusations made by [the victim] regarding perpetrators other than [the
Defendant].” Furthermore, he contends that he was materially harmed by the loss of the DCS
records because such records would demonstrate that: “(1) [the victim] was sexually abused by
someone other than the defendant, or (2) that [the victim] accused her brother of sexual abuse, but
that her accusation was investigated by DCS and determined to befalse.” The following facts are
taken from the Defendant’ s memorandum in support of his motion to dismiss:

On May 9, 2000, [the victim] reported to her mother that her father, [the
Defendant] had sexually assaulted her. Several dayslater, after an altercation which
resulted in Ms. Pottebaum charging [the Defendant] with assault, Ms. Pottebaum
reported [thevictim'’ 5] allegationsto Stateauthorities. TheDepartment of Children’s
Services (DCS) responded to her report by sending Stanley Cook, a social worker,
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to visit with [the victim] on May 14, 2000. Mr. Cook’ sinterview with [the victim]
was memorialized in areport. . . . [The victim] and Ms. Pottebaum were later
interviewed at the Our Kids Clinic on July 7, 2000. . . . In that interview, Ms.
Pottebaum related that [the victim] had previously (on an unspecified date) made
allegations that Dwight [Geary, the victim’'s brother], “licked her down there.”
Subsequently, the State charged [the Defendant] with rape of a child in a direct
presentment filed December 7, 2001 (that presentment was superceded by the
indictment listed above, filed on September 27, 2002). Inresponseto the Motion for
a Bill of Particulars, the State has specified that the offenses alleged in the above
referenced indictment refer in countsoneand two to cunnilingusalleged to have been
performed by the defendant on [the victim] on two unspecified dates. Countsthree
and four are said to relate to acts of fellatio where [the Defendant] is said to have
caused [the victim] to have oral contact with his penis on two unspecified dates. . .

In attempting to investigate Ms. Pottebaum’s statements to the Our Kids
Social Worker that [thevictim] had previously accused another male family member
of having oral contact with her genital area, undersigned counsel filed a Brady
motion requesting that this Honorable Court review, in camera, all records held by
the Department of Children’s Services relating to complaints made by [the victim].
. This Honorable Court issued severa orders to the Department of Children’s
Services to provide such records. This Court also conducted severa hearings
regarding the status of such records and has been informed that the Department of
Children’s Services has lost or destroyed all memorandum and reports relating to
accusations made by [the victim] regarding perpetrators other than [the Defendant].
The few existing records, made exhibits to the hearings in this matter, demonstrate
that:

1. DCS computer notations, under the name of [the victim], show that the
Pottebaum family began receiving Family CrisisInterventioninthe Davidson County
region October 21, 1997. No reports or computer entries have been located to
explain this notation. Nor has any information been provided as to what type of
complaint or report led to the referral in 1997.

2. An unidentified complainant reported suspected sexual abuse of [the
victim] by her brother Andrew to DCSin October 1999. Thiscomplaint was marked
for investigation by a social worker within 7 days of the complaint. No reports or
memorandum created by the social worker have been located, and the only other
information available from that investigation is that the complaint was “pended” on
January 11, 2000 and “sent to another County” . . . ;

3. Reports were made on January 10, 2001 to DCS concerning allegations
[thevictim] madein January 2001 that Dwight [ Geary] touched her vaginal areawith
his mouth. The case was transferred for services, but no reports have been located.
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The only other notation on the information provided by the State is that on June 20,
2001, after numerous resetting of staffing by the Child Protective Services Team
(CPIT), the case was marked as unfounded . . . ;

At the various hearings on this matter, representatives from the Department
of Children’ s Servicestestified that the Department isaninvestigatory branch of state
government, that all complaints of child sexual abuse are investigated through DCS
rather than the police department. DCS officials further testified that DCS has the
obligation to maintain records of the matters it investigates, an obligation whichis
shouldered by DCS socia workers and their supervisors. Supervisor Valerie Cook
testified that all complaints are marked according to priority and that asocial worker
is assigned to investigate within a set alotted amount of time. Ms. Cook further
testified that social workers memorializetheir interviewswith child victims and that
such interview notes are regularly kept as part of the DCSfile. Several witnesses
testified that all reports and memorandum relating to any child, regardless of type of
complaint or identified perpetrator, are kept together in one physical file. Ms. Cook
and other witnesses testified that though DCS does regularly destroy files, files
relating to matters of child sex abuse are, by DCS policy, never destroyed.

Initially, we note that the Due Process Clause of the Fourteenth Amendment to the United
States Constitution and Article I, Section 8 of the Tennessee Constitution afford every criminal
defendant theright to afair trial. See Johnson v. State, 38 S.W.3d 52, 55 (Tenn. 2001). Assuch,
the State hasa constitutional duty to furnish adefendant with exculpatory evidence pertaining to the
defendant’ s guilt or innocence or to the potential punishment faced by a defendant. See Brady v.
Maryland, 373 U.S. 83, 87 (1963).

In State v. Ferguson, 2 SW.3d 912 (Tenn. 1999), our supreme court addressed “what
consequences flow from the State’'s loss or destruction of evidence aleged to have been
exculpatory.” Ferguson, 2 SW.3d at 915. Specificaly, our supreme court rgjected the bad faith
analysisrequired under the United States Constitution, set forthin Arizonav. Y oungblood, 488 U.S.
51 (1988), and held that a broader inquiry is required under Article 1, Section 8 of the Tennessee
Congtitution. Ferguson, 2 SW.3d at 914. Thecritical inquiry iswhether atrial conducted without
the lost or destroyed evidence would be fundamentally fair. Id.

A. Duty to Preserve

In resolving the question of fundamental fairness, a court must first determine whether the
State had aduty to preserve the lost or destroyed evidence. |1d. at 917; see also State v. Coulter, 67
SW.3d 3, 54 (Tenn. Crim. App. 2001). “Generally speaking, the State has a duty to preserve all
evidence subject to discovery and inspection under Tenn. R. Crim. P. 16, or other applicable law.”
Ferguson, 2 SW.3d at 917. However,
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[w]hatever duty the Constitution imposes on the States to preserve evidence, that
duty must be limited to evidence that might be expected to play asignificant rolein
the suspect’ s defense. To meet this standard of constitutional materiality, evidence
must both possess an exculpatory value that was apparent before the evidence was
destroyed, and be of such a nature that the defendant would be unable to obtain
comparable evidence by other reasonably available means.

Id. (quoting Californiav. Trombetta, 467 U.S. 479, 488-489 (1984)).

In his motion to dismiss, the Defendant argued that “[s]uch evidence is routinely preserved
by DCS, the excul patory nature of these reports was apparent at the time the reports were generated,
and therefore was apparent prior to their loss or destruction . . .. ” The State responded, “DCS s
not a ‘law enforcement agency’ and its investigatory responsibilities are different from those
assigned to police agencies, crime laboratories, and prosecutor’s offices. . . . [E]xpanding . . .
Ferguson . . . to cover agencieslike DCSwould beoverly broad and result in aconsequencethat was
not intended to be the holding of Ferguson.”

The trial court concluded that DCS had a duty to preserve the lost or destroyed files in the
instant case. Thetria court reasoned that “DCSis an investigatory branch of the state government
and that all complaints of child sexual abuse are investigated through DCS rather than the police
department. Further, the Tennessee Code provides that DCS is the state agency responsible for
investigating and responding to complaints of child sexual abuse.” Contrary to the assertions of the
State, several opinionsof thisCourt have applied Ferguson to evidencelost or destroyed by DCSand
concluded that DCS does have aduty to preserve evidence. See Statev. Matthew Kirk McWhorter,
No. M2003-01132-CCA-R3-CD, 2004 WL 1936389, at * 26 (Tenn. Crim. App., Nashville, Aug. 30,
2004); Statev. Cory James Martin, No. E2001-00914-CCA-R9-CD, 2002 WL 927427, at *5 (Tenn.
Crim. App., Knoxville, Sept. 9, 2002); Statev. Ammon B. Anderson, No. M2000-01183-CCA-R3-
CD, 2001 WL 363984, at *5 (Tenn. Crim. App., Nashville, Apr. 12, 2001). We agree that the
holding of Ferguson extendsto DCS; however, the question still remains whether DCS had a duty,
in the instant case, to preserve the lost or destroyed files.

McWhorter, Martin, and Anderson involved statements by the victim or the defendant to DCS
personnel. Seegeneraly Matthew Kirk McWhorter, 2004 WL 1936389; Cory James Martin, 2002
WL 927427, Ammon B. Anderson, 2001 WL 363984. Such evidence was directly related to the
alleged sexual abuse at issue. Here, the State provided the Defendant with such direct evidence,
including social worker Stanley Cook’ sreport of hisMay 14, 2000 interview with thevictim and the
report from Our Kids Center concerning the April 4, 2002 interview and medical examination of the
victim.

During the discovery phase of thetrial, the Defendant additionally sought DCS records (1)
regarding Family Crisis Intervention in 1997; (2) areport made by an unidentified complainant in
1999 concerning suspected sexual abuse between thevictim and her brother, Andrew Geary; and (3)
reports of sexua abuse by the victim against her brother, Dwight Geary, in January of 2001. In
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addressing DCS' duty to preserve the requested evidence, we find guidance in the jury instruction
provided by our supreme court in Ferguson:

The State has aduty to gather, preserve, and produce at trial evidence which
may possess exculpatory value. Such evidence must be of anaturethat the defendant
would be unableto obtain comparabl e evidencethrough reasonably avail ablemeans.
The State has no duty to gather or indefinitely preserve evidence considered by a
gualified person to have no exculpatory value, so that an as yet unknown defendant
may later examine the evidence.

If, after considering all of the proof, you find that the State failed to gather or
preserve evidence, the contents or qualities of which arein issue and the production
of which would more probably than not be of benefit to the defendant, you may infer
that the absent evidence would be favorable to the defendant.

Ferguson, 2 S.\W.3d at 917 n.11 (citations omitted and emphasis added).”® The evidence requested
by the Defendant concerns eventsthat occurred beforethe Defendant wasindicted and isnot directly
related to the alegations in the case at hand. To require DCS to preserve such collateral evidence
would imposeaduty on DCSto indefinitely preserve evidence* so that an asyet unknown defendant
may later examine the evidence.” 1d. We question whether DCS might expect the requested
evidence“to play asignificant rolein the suspect’ sdefense.” Trombetta, 467 U.S. at 488. However,
in the absence of a complete record, we decline to disturb the determination of the trial court that
DCS had a duty to preserve the records. See Oody, 823 SW.2d at 559.

B. Remaining Ferguson Factors

Only if the proof demonstratesthe existence of aduty to preserve and further showsthat the
State hasfailed in that duty must a court turn to abalancing analysisinvolving consideration of the
following factors: “1. The degree of negligence involved; 2. The significance of the destroyed
evidence, considered in light of the probative value and reliability of secondary or substitute
evidencethat remainsavailable; and 3. The sufficiency of the other evidence used at trial to support
the conviction.” Ferguson, 2 SW.3d at 917 (footnote omitted).

The trial court concluded that there was no evidence that the evidence was negligently
destroyed. Thetrial court further noted, “DCS representatives testified that they have engaged in
ongoing search effortsfor thefiles.” Againin the absence of acomplete record, wewill not disturb
the trial court’s determination that the loss of the records was attributable to simple negligence.

10 In the present case, this instruction was not given because the trial court determined that atrial without the
evidence was not fundamentally unfair.
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Next, we must examine the “significance of the destroyed evidence, considered in light of
the probative value and reliability of secondary or substitute evidence that remains available” and
“the sufficiency of the other evidence used at trial to support the conviction.” Id. The significance
of the destroyed evidence may have been considered dight if the Defendant was permitted to cross-
examine the victim regarding her prior allegation of sexual abuse, as such would have constituted
probative and reliable secondary or substitute. Moreover, the sufficiency of the evidence hinged
amost entirely upon the truthfulness of the victim’stestimony. As discussed above, the lack of a
full and complete cross-examination of the victim was so fundamental as deny the Defendant his
right to due process. We are unableto fully evaluate the remaining Ferguson guidelines under the
circumstances due to the error of constitutional magnitude.™

V. Tapeof Telephone Conversation

Asthe Defendant’ s next issue, he contendsthetrial court “erredin allowing the Stateto play
and introducein its entirety*? the taped conversation between the Defendant and Emily Pottebaum.”
Ms. Pottebaum, in cooperation with the police, telephoned the Defendant while hewasin Kentucky.
During thistaped tel ephone conversation, the Defendant consi stently denied any sexual contact with
thevictim. The Defendant uses crude language, however, and his statements reflect poorly on his
overdl character. Specifically, he argues:

Repeatedly throughout the tape, [the Defendant] uses bad language, and talks about
his own sexual proclivities. It paints a picture of [the Defendant] as being an ugly,
perverted person. . . . Clearly the tape was a character assassination tool used by the
District Attorney to turn the jury against [the Defendant]. . . .

... There simply was no prior inconsistent statements on the tape. . . .
The State maintains that the tape was properly admitted under Rule 613, which permits the use of
prior inconsistent statements to impeach awitness. We agree with the Defendant.

Extrinsic evidence of a prior inconsistent statement is inadmissible except under the terms
of Tennessee Rule of Evidence 613(b), which provides as follows, “Extrinsic evidence of aprior

H If the trial court determines that a trial without the missing evidence would not be fundamentally fair, then
the trial court may dismiss the charges. Ferguson, 2 S.W.3d at 917. However, in Ferguson, our supreme court offered
alternatives other than dismissal: “Thetrial judge may craft such orders as may be appropriate to protect the defendant’s
fair trial rights. Asan example, the trial judge may determine, under the facts and circumstances of the case, that the
defendant’s rights would best be protected by a jury instruction.” 1d.

12 The record reflects that the State had previously omitted from the tape references to “the fact that [the
Defendant] was arrested for DUI, that he was allegedly involved in a similar allegation with a girl ten years ago in
Clarksville, and one other reference about polygraph.” Thus, the entire conversation was never presented to the trial
court for its consideration.
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inconsistent statement by awitness is not admissible unless the witness is afforded an opportunity
to explain or deny the same and the opposite party is afforded an opportunity to interrogate the
witnessthereon, or the interests of justice otherwiserequire.” Tenn. R. Evid. 613(b); seeaso State
V. Reece, 637 SW.2d 858, 861 (Tenn. 1982). The purpose of Rule 613(b) isto allow introduction
of otherwise inadmissible extrinsic evidence for impeachment. State v. Martin, 964 S.\W.2d 564,
567 (Tenn. 1998). When presented with a prior inconsistent statement a “witness then has several
possible responses. the witness can admit, deny, or not remember making al or part of the
statements.” Nell P. Coheneta., Tennessee Law of Evidence 8 6.13[5][a] (4thed. 2000). Extrinsic
evidence of a prior inconsistent statement remains inadmissible when a witness unequivocally
acknowledges having made the prior statement. Martin, 964 SW.2d at 567; Cohen et al., at §6.13
[5][a]. If the witness admits making the prior inconsistent statement, any extrinsic proof of the
statement would be cumulative. Thetrial court’ sassessment of whether astatement isinconsi stent
will only be overturned if thetrial court abused itsdiscretion. Davisv. Hall, 920 SW.2d 213, 217
(Tenn. Ct. App. 1995).

Prior to the cross-examination of the Defendant, thetrial court ruled that the tape-recording
was not admissible because of a reference therein to the Defendant “being in custody.” Thetrid
court did conclude that certain portions of the tape were relevant and, rather than playing the tape,
would permit Detective Finchum to testify regarding to “ hisadmitting he hit her, that he’ snot going
to come back, that he knew awarrant was out and then go from there.” Subsequently, thetrial court
ruled that the entiretape-recording was admissibl e based upon thefol lowing coll oquy that occurred
during the cross-examination of the Defendant:

Q. Now you did have the opportunity to speak with detectives about this before
charges were issued against you right?

Yes.

Y ou had the opportunity to tell your side of the story?
Yes.

But you didn’t take advantage of that; did you?

| did speak to the detectives.

o » © > O »

Well that was only after the detectives found you up in Kentucky and went
up thereto interview you, right?

A. Right.

13 It appears from therecord that the previous reference to “being in custody” which had earlier concerned the
trial court had been redacted from the tape prior to its admission into evidence.
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That was like, what, a year-and-a half later?
Right.

Y ou knew there was an investigation for that year-and-a-half time period,
right?

Emily told me they were looking into it.

Y ou knew all the way back in May of 2000 that [the victim] had made some
allegations against you, correct?

Yes.

All right. You knew, again, in August of 2000, when you had a telephone
call with your - - with Emily Pottebaum that there were some serious
allegations that were being made against you, correct?

Right.

She told you the detectives wanted to speak with you, right?

Right.

Shetold you that she’ d give you the name of the detective. Tell us, what was
your response to that, Mr. Pottebaum?

| told her | wasn’t going to call nobody.

Why?

They knew where | was. She called me. He could call me.

What did you tell her to do?

What did | tell her to do?

Yeah. What did you tell her to do with regard to the investigation?

(No response)

I’'ve got a better idea, Mr. Pottebaum. How about we listen to that

conversation; how about that? Y ou've heard it before right?
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(No response)
Right?
| told Emily to leaveit dloneandit'sal - -

How about we listen to the conversation, Mr. Pottebaum, so we get the full
tenor of exactly what was going on; how about that?

| thought Emily was trying to drag me back here to get me arrested on
domestic violence. | thought they [sic] wasfase - - false accusations - -

How about we listen to the - -
- - if shewould - -

- - conversation, Mr. Pottebaum?

| told her if shewould leave it alone, it would all blow over, because there
was - - it was false.

All blow over so it would go away?

It would, because it was false.

If we'll just let it all sort of slide away, you can run up to Kentucky, hide out
in Kentucky, and things will all just blow over, right?

| was not hiding out, everybody knew where | was. Emily caled me; |
answered the telephone. The detective came to Kentucky and talked to me.
They knew where | was, | was not hiding.

Finaly. Finaly.

| - -

How did they know where you were then, Mr. Pottebaum? How did they
know where you were?
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Q. Mr. Pottebaum, why did it take a year-and-a-half for the police to be ableto
get in contact with you finally?

A. | don’t know, that’s up to the police.

Q. No, they afforded you the opportunity to call them.

Thetrial court then ruled that the tape was admissible as a prior inconsistent statement. The tria
court reasoned:

[U]nfortunately, | think he' sflat out opened the door to that, and that is, he saysthey
knew where | was. Y ou know, they could come get me.

... | redly think that tape has now become relevant to be heard. I’m going
to overrule your objection about the cussing, | mean, becauseif he - - because he - -
| mean, | heard it yesterday, and he has now said they knew whereto find me. Well,
they didn’t know where to find him.

Although a statement need not directly contradict a proposition in order to be inconsistent,
the extrinsic evidence must have atendency to discredit the testimony of the witness. See Hunter
v. Ura, 163 S.W.3d 686, 698 (Tenn. 2005); State v. Charles Thompson, No. W1998-00351-CCA -
R10-CD, 2001 WL 912715, at * 14 (Tenn. Crim. App., Jackson, Aug. 9, 2001); Cohen, et d., a 8
6.13[3]. Moreover, the trial court may exclude evidence of the prior inconsistent statement if its
probativeval ueissubstantially outwei ghed by thedanger of unfair prejudice, confusion of theissues,
misleading the jury, or arisk of undue delay. Tenn. R. Evid. 403; Hunter, 163 S.W.3d at 698.

Here, on thetape, the Defendant repeatedly denied any sexual abuse of the victim and stated
that he was not going to come to Nashville to be confined for domestic assault. Regarding his
whereabouts, he stated, “they can get in touch with me.” We conclude that the tape did not have a
tendency to discredit the testimony of the Defendant and that the tape in its entirety was not
inconsistent with the Defendant’ s trial testimony.

Evenif some portion of thetapewasinconsistent with the Defendant’ strial testimony, it was
only marginally so. Further, other portions of the tape suggest that the probative value of the
evidence was substantially outweighed by unfair prejudice. See Tenn. R. Evid. 403. The
Defendant’ s tone of voice, his reference to previously being incarcerated for domestic assault, his
cursing, his description of masturbation acts, and his reference to the victim viewing he and her
mother having intercourse on several occasions, all irrelevant issues or inadmissable evidence at
trial, reflected poorly onthe Defendant. See Statev. Spike Hedgecoth, No. E2002-01869-CCA-R3-
CD, 2003 WL 22668873, at *5 (Tenn. Crim. App., Knoxville, Nov. 12, 2003). Moreover, the State
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engaged in extensive cross-examination of the Defendant regarding these specific parts of the tape.
Asnoted by thetria court, Detective Finchum could testify to the relevant contents of thetape. We
conclude that the trial court erred by allowing the State to introduce the tape-recorded tel ephone
conversation.

V. “Open-Ended” Questions

The Defendant submitsthat it was error not to alow him “to present his explanation of the
accusations by [the victim] and Emily Pottebaum, when on cross-examination the Assistant District
Attorney, on numerous occasion, asked open ended questions for such an explanation.” The
proposed explanation included the victim's “false claims of abuse and the atmosphere of abuse
within the household[.]” Theresponseswhichthetria court prohibited were matterswhichthetrial
court had already determined were not admissible.

For example, the State asked the following questions, which the Defendant found
objectionable:

Q. Gee, Mr. Pottebaum, hereyou are being fal sely accused of thesethings. You
offer up ahalf adozen explanations for why these allegations are false, and
the one thing that could establish your innocence, I'm never aone with her,
there are other people always around, you never mention that. Does that
strike you as kind of strange? Instead which [sic] you tell Emily Pottebaum
is an’'t no way what she says is true because | don’'t gaculate like that.
What’ sthat all about, Mr. Pottebaum? What’ sthat all about? [Thevictim'g|
making it all up because you don’'t shoot on your chest? What's that all
about?*

A. No, yesterday wasthefirst thing I’ d known about Andrew watching Emily’s
pornography tapes. When he was eight years old, Emily accused him of
molesting [the victim]. If she's seen thisthing - -

Q. Mr. Pottebaum - -

A. - - she' s seen it with Andrew on the pornography tapes.

Q. So you were so concerned about those aspects of your daughter’ smental well
being, her acting, her behaving, that you took an activerolein parenting that
way, right?

14 . .
The prosecutor was referring to comments the Defendant made during the tape-recorded telephone
conversation with M s. Pottebaum.
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A. Right.

Q. Now how do we contrast that with your statements on the tape that your
daughter’s making these allegations about you, she’'s going to counseling,
your wife' sworried about her mental health and her well being, and you're
basically saying, she don’t [sic] need to go to no counseling, you' re putting
all theseideasin her head. How do you reconcile those two things? You're
not going to come down and work on the investigation and square these
things up? That doesn’t make any sense, Mr. Pottebaum; doesit?

A. Emily hastold me she has been molested when shewasalittlegirl - - she --
Q. Oh, yes. Now we can - -

A. - - somebody was sent to prison for statutory rape on Emily when shewas a
young girl.

Following defense counsel’ s objection to the form of questioning by the prosecutor, the trial court
ruled that the Defendant’ sanswerswere non-responsi ve to the questions and amounted to an attempt
to put into evidence matters already deemed inadmissible. The Defendant contends these “ open-
ended” questions were improper, and he should have been permitted to respond with his theory of
defense, including evidence previously determined to be inadmissible.

Tenn. R. Evid. 611(a) provides, “[t]he court shall exercise appropriate control over the
presentation of evidence and conduct of the trial when necessary to avoid abuse by counsel.” Tenn.
R. Evid. 611(a). Under Rule 611(a), however, judges should allow counsel to present evidence and
conduct thetrial until thereisan abuse of counsel’ sresponsibility. Id. The Advisory Commission
Comments state that Rule 611(a) “recognizes the inherent power of acourt to control trial conduct
to prevent lawyers from abusing the process.” Id., Advisory Commission Comments. This means
that counsel is permitted to ask questions that do not unduly waste time or do not encouragethe jury
tohear inadmissibleevidence. See Statev. Jasper Everett Stewart, No. W2000-01752-CCA-R3-CD,
2002 WL 1558591, at *4-5 (Tenn. Crim. App., Jackson, Jan. 4, 2002) (citing Cohen, et al., a §
6.11[8]) (analyzing narrative questions posed to an expert witness).

The propriety, scope, manner, and control of the examination of witnesses are within the
sound discretion of thetrial court. Statev. Harris, 839 SW.2d 54, 72 (Tenn. 1992). Here, wefind
no abuse of discretion by the trial court. Other than the references to certain portions of the tape-
recorded conversation, the questions as posed by the State were not awaste of time, wererelevant,
and did not solicit inadmissible evidence. The trial court correctly ruled that the Defendant’s
answers were non-responsive, and the trial court was exercising its discretion to curtail non-
responsiveanswers. SeeStatev. Thacker, 164 S.W.3d 208, 229 (Tenn. 2005). Thisissuelacksmerit.
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V1. Sentencing

Finally, the Defendant, relying upon the United States Supreme Court’ sdecision in Blakely
v. Washington, 542 U.S. 296 (2004), argues that his sentence wasimposed in violation of his Sixth
Amendment right to atrial by jury.™® The Blakely decision holds that the Sixth Amendment to the
federal Constitution permits adefendant’ s sentenceto beincreased only if the enhancement factors
relied upon by the trial judge are based upon facts reflected in the jury verdict or admitted by the
defendant. Theonly basisuponwhich enhancement would otherwise be permittedisthedefendant’s
previous criminal history. The Tennessee Supreme Court has just recently considered the impact
of the Blakely ruling on Tennessee's sentencing scheme and has concluded that the Criminal
Sentencing Reform Act of 1989, under which the Defendant was sentenced, does not violate a
defendant’s Sixth Amendment rights. See State v. Gomez, 163 S.W.3d 632, 661 (Tenn. 2005).
Accordingly, the Defendant’ s argument on this basis has no merit.

CONCLUSION

Based upon the foregoing reasons and the record before this Court, we hold that the trial
court committed prejudicial error by not allowing the Defendant to cross-examine the victim on the
prior accusation of sexual abuse. We also find error in admission of the tape-recorded telephone
conversation. Therefore, wereversethejudgmentsof conviction and remand thecasefor anew trial.

DAVID H. WELLES, JUDGE

15 The Defendant does not argue that the trial court improperly applied enhancement factors or that it failed
to consider applicable mitigating factors. Given that the case is remanded for a new trial, we will not address the
propriety of his sentence.
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